"

s 1

JAN 16 '97 18:39 FR AMERITECH REGULATORY S17 334 3712 TO 913127017711 P.34

- STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission
On its Own Motion

Investigation concerning

Illinois Bell Telephone Company’s
compliance with Section 271(c) of
the Telecommunications Act of 1996

No. 96-0404

AMERITECH I'LLINOIS’ REPLY MEMORAN‘DUM

Theodore A. Livingston
Douglas A. Poe

John E. Muench

MAYER, BROWN & FLATT
190 South LaSalle Street
Chicago, lllincis 60603

(312) 782-0600

Dated: November 22, 1996

AMERITECH ILLINOIS

Louise A. Sunderland

Lincoln V. Jams
AMERITECH ILLINOIS

225 West Randolph Streer, 278
Chicago, llinois 60606

(312) 727-6705



JAN 16 '97 18:39 FR AMERITECH REGULATORY 517 334 3712 TO 913127817711 P.35

STATE OF ILLINOIS
ILLINOIS COMMERCE COMMISSION

Illinois Commerce Commission )
On iz Own Motion )
)
Investigation concerning ) No. 96-0404
Ilinois Bell Telephone Company's ;
)

compliance with Section 271(c) of
the Telecommunications Act of 1996

AMERITECH ILLINOIS’ REFLY MEMORANDUM

IN_RESPONSE TO ORDER INTTTATING INVESTIGATION

Illinois Bell Telephone Company d/Ba Ameritech [llinois (*Ameritech Illinois")

respectfully submits this reply memorandum in response © the Order Initiating Investigation

issued by the Illinois Commerce Commission ("Commission™) on August 26, 1996. This

memorandum addresses legal issues or questions of statutory interpretation raised in the other
submissions filed in response to the Order Initiating Investigaton.

L THE MEANING OF SECTION 271(c)(1)(A): PROVIDING ACCESS AND
INTERCONNECTION TO A PREDOMINANTLY FACILITIES-BASED

ERQVIDER.
A. ‘lthquh‘m!'l‘hatABOCBeProvidlngAcmand

Staff appears to agree with Ameritech Illinois with respect to the proper interpretation
of the statitory requirement that a3 BOC be “providing® access and interconnection under the
agrecmeant on which it bases its Section 271 application. Staff asserts that the mere existence

of such an agreement does not constitute “providing” access and interconnection, and that with
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respect to those checkdist items that have actuaily been requested for puschase by the other party
to the agreement, 2 BOC "must actally furnish the access and interconmection Direct
Testimony Of Chadotte F. TerKeurst on behalf of the Staff of the Ilinois Commerce
Comumission, dated November 8, 1996 ("TorKeurst Testimony*®) at 13, 15.! But Staff does not
appear to dispute that, if the BOC has not been asked to actually furnish one or more checklist
itemms, it may comply with the Act by making those irems available to the other party through
the agreement itself and through a statement of generally available terms. See TerKeurst
Testimony at 12,

As Ameritech [llinois demonstrated in its opening memorandum (Am. Mem. at 19-22),
this is the only semsible comstruction of the statute. Not surprisingly, therefore, it is the
construction that Congzess intended. See Cunfercace Report, HL.R. Rep. No. 104458, 104th
Cong.. 2d Sess. 144 (1966) (emphasis added) (the checklist ittms must he pravided by a BOC

under its agreement with a competitor "assuming the other party or pardes to that sgreement

! From its submission, it would appear that Staff interpreted 2 statement in Ameritech
Nlinois' opening iegal memorandum to suggest that Ameritech Illinois was advocating a
"mere agreement is sufficient” position. Sgg Terkeurst Testimony at 13, 25. However,
Ameritech Illinois made the statement to which Staff refers (jd. at 13) in a completely
differest context in response w the Commission's Question No. 3 relating (v the yusstion
whether Section 271(c)(1}(A) imposes a "metrics® test. Tbus, Ameritsch Nlinois’
statement (Am. Mem. at 5) that "a BOC will satisfy the requirements of Section
271(c)X(1XA) 25 soon 3s it has entered into ‘ome or more binding agreements’ for
interconnection” (emphasis added) was meant to rebut the proposition that, in addition
to the sgreement-related requirements of Section 271(c)(1)XA), 2 BOC must demonstrate
that the market has artained some specified level of competition. Ameritech Illinois did
Dot tutend in any way (0 leave the impression tat the Section 271(C)(1)(A) agreements
on whick a Section 271 application is based need not satisfy all of the requirements of
the stanste, including the requircment of “providing access and interconnection.” In
short, Amerigech Iflinois’ response to Question No. 3 simply did not addresg the meaning
of "providing access and interconnection.” Ameritech Illinois addressed that issue in
quesdon Nos. 12 & 13. See Am. Mem, at 16-23.
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have requegted the jtems inchuded in the checklist™). And Ameritech Illinois' agreements with
MFS and CCT satisfy the "is providing" requirement of Section 271(c)(1)(A) because under
those agreements Ametitech [llinois (1) is actually furnishing to MFS and CCT all of "the items
inchuded in the checklist” that they "have requested” and (2) is making immediatcly available
through the agreements and a General Statement all additional cherklist items that MES and CCT
have not specifically asked to purchase.

The only remaining question is whether the word *provide® covers the common sense
interpretation intended by Congress. And, based on Staff’s dictionary definitions, the answer
is clearly "yes." It is indisputable that a BOC is "providing" all checklist items that it is acrually
furnishing to the competing provider.? And as Staff points out, the primmary none-archaic
definition of the word "provide” is to "make availablc.” $eg TerKeurst Testmony at (4.

Saaff, hawever, suggests that it may be premature for Ameritech Tllinois to procesd with
a Section 271 application based on the MFS and/or CCT agreemenxs at this time because AT&T
and MCI have requested Ameritech [llinois to actually furnish them with checklist items in
addition to those now being furnished 1o MFS and CCT. See TerKeurst Testimony at 32-35.

? In support of its position that 2 BOC must actually be Axnishing checklist iems it the
other contracting party has acmally requested to purchase, Staff alludes to “problerns®
that "could arise that would prevent 2 carrier that has signed an interconnection
agreement from actually receiving the contractual services™ and to the possibility what a
BOC may have “incentives to delay contract performance if it can obtain interl ATA
entxy in the meantime." Terkeurst Testimony at 15-16. Staff’s concerns, however, arise
only in the situation where the other party to the interconnection agreement has actually
requestd to purchase “checklist” items. Under these circumstances, Ameritech agrees
thae the BOC must acmally be furnishing those items in order t0 be "providing® access
and interconnection. But Ameritech Illinois is performing its obligation under the MFS
and CCT agyeements and therefore the Staff"s concerns have no besring on the timing
of Ameritech Illinois’ Section 271 application.



JAN 16 '97 18:42 FR AMERITECH REGULATORY 517 334 3712 TO 913127017711 P.24

In Staff’s words, “AT&T and MCI have requested each cheeklist item " Id. at 32. But Suff's
assumption that AT&T and MCT have requested Ameritech Illinois to actually furnish — and
have commirad themselves 10 purchase — checklist items in addition to those items that are
being actually furnished 1o faciliries-based comperitors under the MFS and CCT agreements is
demonstrably incorpect.

AT&T and MCI have pot reguested Ameritech Illinois to actually furnish them with a
single checklist itern. More important, neither AT&T nor MCI has obligated itself to purchase
any checklist item that is not already being actzally furnished to MFS and CCT. Rather. the
agreernent that they have "requested” is effectively nothing morc than a menu of options from
which they can purchase - when and (f they choose. The contracts that AT&T and MCT will
have in place by early next year do not require them to buy a single thing; they reguire
Ameritach to provide products, services and nstwork slemonts when and if AT&T and MCT ask
to purchase them.

Ameritech INlinois intends to base its Section 271 application on one or more approved
agreements with facilities-based providers. Under those agreements, Ameritech Illinois is
providing sceess and interconnection -- it is actually fumnishing all checklist items that have been
requested for purchase by the other parties to those agreements and it {s making the other
checklist items fully available to those parties upon request, pusuant to the terms of such
apcements, which incorporatc by reference Ameritech Illinois’ then existing stawemment of
generally aviilahle terms. And Section 271(c)1)(A) requires no more. Ulnder the Act, having
entered Into approved Section 271(¢)(1)(A) agreements under which it is providing access and
interconnection in accordance with the competitive checklist. Ameritech Illinois cannot be
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excluded from the long distance market merely because other potential competitors might ~ at
some upspecified time in the future -- decide to purchase additional checklist jtems from
Ameritech Minois. This would make potential competitors like AT&T and MCT the gatekeepers
to Ameritech Minois' entry imo long disrance. By simply not taking a single check list itemt —
... 10eal switehing (which AT2T and MCT probably will aot need becausc they both already
bave deployed or intend in the near fumre to deploy their own switches) — they could delay
indefinitely, possibly forever, Ameritech Illinois’ entry into long distance. This would not oaly
be monumentally unfair to Ameritech ITlinois. but it would harm competition -- and consumers -
- in both the long distance and local markets. In short, Ameritech Nlinojs’ position is not au
unwarranted expansion of the 1996 Act, as the seif-interested long distance carriers would have
e Commission believe, but rather 2 common sense intespretation of the stamtory language to
achieve the Congrezsional objective of opening both the local and long distance markets to
competitioa.

B, MhNoMotruOrMarhnShanTutForAppmnlOfAn

The Commission’s Question Nos. 3, 4, S, and 15 were directed at the issue of whether
the FCC must determine that the locsl exchange market has achicved some level of
competitiveness before approving an agreement-based Section 271(c)(1)A) application by
Ameritcch Ilinois to cater the long distance mackef. As Ameritech [linvis explained in s
initial response. there is no requiremenmt under Sectiom 271(c)(1)(A) that the market be
“effectively competitive" or that there be a "visble cornpetitive altemative." Indeed. such vague,
non-stanueory requirements are flatly inconsistent with Congress' express rejection of 3 *metrics™
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m.Comchoseinstudmxdyontheexismohqmﬁfying interconnection agreement
and setisfaction of the competitive cheeklist requirement as evidence of competition in the local
marker. Beyond the criteria explicitly set out in the statute. Congress determined to impose no
requirements as to the namre of competing providers or the scope of the service that they offer.
Seg Am. Mem. at 4-7.

Staff agrees with Ameritech Illinois that Section 271(c)(1)(A) does not "contempiate 2
metrics test.* TerKeurst Testtmony at 3, 5, 25. Sprint also concedes that *Congress did not
intend that the test (under Section 271(c)] shouid tum on agy specific quantitative measure of
the competitive LECs’ market presence.” Sprint’s Legal Memorandum In Response To Order
Initiating Investigarion ("Sprint Mem. ") at 1-2; see alsp id. at 8 ("Given Congress’ rejection of
a market share or ‘metrics’ test, it would be imprudent to set an inflexible specific standard for
compliance.”), Nevertheless, Sprint suggests that these same noa-statutory barriers tn inereased
competition in its long distance market be read into the statute under the guise of 2 "market
amlysis.” [d. at 8. In other words, Sprimt wanes to sncak the Congressionally rejected
"metrics” theory into the Section 271 equation through the back door. And MCI adogpts the
same 1actic, arguing that market shares should be used ta establish 2 “rebuttable presurnption”
shout whether local markets are competitive. MCI Telecommmnications Cotporation's Legal
Memorandum In Response To Order Initiating Investigation (*MCI Mem. ") ar 33-34.

Ameritsch Illinois’ position on this issue is clearly sat out in its previous submissions to
the Commission. Ses Am. Mem. at 2.7, 29-31. Ngither Sprint nor MCI have said anything to
refute Ameritech Illinois’ basic proposition that Congress clearly rejectad such indirect "metrics”
tests. The Act simply requires a BOC to be providing access and interconnection in accordance
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with the competitive checklist to establish that the BOC's application meets the test of the Act.
Indeed, under Track B the stante permits a BOC to compere in the long distance market even
in the ahsence of apy facilities-based provider of business and residenrial local service based
salely upon the filing of a statement of geoerally available terms. Congress required that
competitors have aa OppOTTUMitY to compete. not that there be any particular quanmm of
competition, ir establishing the timing of BOC entry into the inter-LATA market.

C.  Ibe Meaning of Faciliticy-Based Competjtion.

1. "Facilities-Based" Competition Inciudes Services Provided Through
bent

As Ameritech Illinois demonstrated in its initial response, the stamitory language,
legislative history, and Congressional purposes behind the 1996 Act establish that Jeased network
elements coastitute a competitor’s "own" facilities for purposes of the “facilities-based
competitor” requirement set forth in Section 271(c)(1XA). Seg Am. Mem. at 8-12, Although
Staff does not take 2 position on the leasing issue, it does raise some factual questions relating
to the degree of comrol that a2 BOC exercises over unbundled network elements, TerKeurst
Testimony at 29-30. However. Ameritech [llinois believes that the jssues 1o which Staff aljudes
do nox lead 10 uncertainty in identifying what is and is not facilities-based competition under the
Act,

As the PCC's rcgulations esmblish, when s competing provider requests network
elements from & ROC, it seeks to purchsse "exclusive access” to those elements. [ the Matter

No. 96-98, First Report and Order, 258 (Aug. 8, 1996). Likewise, the FCC's rules preclude
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a BOC from imposing limitations on a2 competing provider’s use of network elements to offer
service. See Am. Mem. at 11-12. Aceordingly, if 3 BOC complies with the stanute agd all
applicable regulations, as 2 matter of law it has dooe everything that is required to effectively
transfer control over the leased network eslements (o the competitor. By statutory and regulatory
dafinicion, the leased elements became the competitor's "own” facilities.

Both Sprint and MC] make 2 mmber of arguments why leased network elements should
not be considered in defining facilities-based competition. none of which is compelling. Firs,
Sprint asserrs that facilities-based competition is limited to tile ownership because
Section 271(c)(1XA) does not mention leasing of unbundled elements. Sprint Mem. at 10. This
argument simply begs the question. Sectionn 271(c)(1)(A) does not say that title to the facilities
in question is required cither. It is weil established thar the term “ownership® eacompasses
dominion and contro! over something, title to which is in agother.” The stamute’s use of the
term “their own.” therefore, is the starting point, not the end, of the analysis.

Sprint also cites w0 the Conference Report (Sprint Mem., at 11), which actually supporns
Ameritech Illincis' argument. The first sentence of the passage in the Conference Report to
which Sprint alludes wlks about "2 fully redundant network.” The second sentence discusses
the nsed of competitors to obtain tnbundled elements from the incumbent local exchange carrier,

3 Sec. ez, People v. Dugan, 125 I App. 3d 820, 830, 466 N.E.2d 687, 694 (1984)
(context of legislature’s use of term "owner" indicated that “ownership® did nox
necassarily mean the same thing as having ditle to property), affd ig elevarc par, 109
1. 2d 8, 19, 485 N.E.2d 315, 320 (1985) (title to, and ownership of, property need not
oecessarily coincide in the samc person); i v
Inbabitames of the City of Waserville, 477 A.2d 1131, 1136 (Me. 1984) (the term

"ownership" is not strictly limited to titla ownership and shouid be construed, inter alia,

in light of the subject matter, the purpose of the situte, the stanrory context).
8
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The third sentence then states that the purpose of the "predominantly over their own telephone
exchange service facilities” requirement is to "cnsure a competitor offering service exclusively
through resale of the BOC's telephone exchange service does not qualify * * **. H.R. Rep.
No. 104-458, 104th Cong., 24 Sess. 147-48 (1996).

Thus, each sentence in the quoted portion of the Conference Report refers to a different
method of providing service: (1) through facilities actually owned by the competitor,
(2) through faciliies leased from the incumbent, and (3) through resale. Of the three, the only
one that the Conference Report excludes from the scope of “predominantly over their own
telephone exchange service facilities® is resale. Had Congress intended to exclude services
provided through unbundled aetwork slsments from the definition of facilities-based competition,
it would have stared in the third sentence quoted by Sprint that the purpose of that requiremenr
is to "ensure 2 competitor offering service exclusively through resale and/or throush the jeasing
of unbundied network elements does not qualify.” Indeed, had Congress intended to exchude
leased network elements, Section 271(¢)(1)(A) itself would have read: "such telephone exchange
service may be offered by such competing providers either exclusively over their own telephone
exchange service facilities or predominantly over their own telephone exchange service facilitics
in combinaton with e service facilities Jesced carrier or the
ressle of the elecommunications services of another cacrier.” Sprine should uot be permined
to rewrite the Act.

Third, Spcint's reliance on discussions in the Conference Report concerning competition
from cable companies is equally unpersuagive. See Sprint Mem. at 12-13. The fact that
Congress referred to cable companies as being facilities-based proves nothing., There is no
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evidence, that the example of cable companies a5 being facilities-based was intended ¢o limit the
ways in which the statutory requirement could be satisfied. Thete is no dispute that 2 company
that owns all of its own equipment would be “facilities-based.” The issue is whether 2 company
that (eases unbhundied network elements also might be so considered.

Fissily, MCI notes that, for purposes other than definine what constitutes facilities-based
competition. the FCC has noted the distinction between a competing provider's "own” facilities
and pstwork elements leased from 2 BOC. See MCI Mem. at 13-15. The only possible
response to this argument is: "so what?" Indeed, MCI's argument proves Ameritech Hlinois’
point — that the copcept of "ownership® does not have 2 fixed meaning, and therefore its
meaning must be derived from the specific comtext in which it is used. See Black's Law
Dicrionary 574 (1983) (*[{lhe term (“owner™] is nomen peneralissiraum., and its meaning is to
be gathared from the coanection in which it is used, and from the subject-matter to which it is
applied”). Here, the statute distinguishes services defined as “their own" (i.e., services provided
over natwork facilities that competing providers have {eased from a BOC) from services that are
simply resold by competing providers. See Am. Mem. at 10. A competing provider's use of
leased network elements to provide its own services obviously is different from 2 competing
provider’s resale of the BOC's services. Given that there are only two alternatives specified in
tie stante (“their own" and “resale”), leased network elésnents necessarily must be caregorized

as e competing provider's “own® facilities.*

4 MCT attemnpts to explain away the juxtaposition in the statute of “their own” and resold
services by saying that the reference to rcsale was meant to refer to the redale of a aon-
BOC's services. See MCI Mem. at 16-17. However, nowhere in Section 271(c)(1X(A)
does it refer o the services of 2 "non-BOC" camrier. The relevant sentence refers o

telecommunications sexvice of 2 "campeting provider® over “their own" facilities versus
10
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2,  Under Sprint’s View of "Predominantly Facilitics-Based”
AmntechﬂﬁnouWuﬂdBeForxlodendeﬁnhelyFrmCompenng

Ia The Long Distance Mariet,

The arguments made by Ameritech [llinois’ competitors, and in particular the exreme
viow taken by Sprint, reinforce Ameritech Hlinois’ position that the statute should not be
interpreted in an unreasonable manner that produces absurd results. According to Sprint. the

tere “predomizamly facilities-based competition”™ means that Section 271(c)(1)(A) is satisfied
only if competing providers own title to (not lease) more than fifty-percent of the facilities
required to provide local exchange service. However, Spritt does not stop there.  Under its
theary, not all facilities are equal. Thus, Sprint would require that the “facilities-based*
requirement be met only by title ownership of at least fifty percem of the local loop facilitiey
used o provide service -- a test which may never be satisfied. Sge Sprire Mem. st 15-20.

Of course, there is no hasis in the statute for emphasizing any single network element,
such as loop facilities, in applying the predominance requirement of Section 271(c)(1)(A). See
Am. Mam. at 16 (Commission’s Queston No. 9). More fundamentally, Sprint's theory
produces results that would completely frustrate the pro-competitive purposes of the 1996 Act.
It is beyond doubt that no competitor actually will build the majority of its loop facilities in the
foresecable fonure, if ever. Indeed, Sprint concedes that “[tjhis level of market canry *
probably will not" be achieved for quite some time., Speint Mem. at 5-6. Thus, under Sprint’s
definition of “"predominantly fagilities-based competition," Ameritech [llinois would be
foreclosed indefinirely — possibly forever - from competing in the long distance market, even

the "resale of telecommupication services of anpther carrier.” There is no basis
whatsoever in the statuie for saying that the other carrier whose sérvices are resold
canot include the incombent LEC,

13
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if Ametitech Mlinois wete to lose 95% of its market share in the local market to comperitors
using other straegics against it.

Tims, Sprint’s “facilities-based competition® theory, standing alone, Is untenable. When
combined with itt other theories, Sprint’s canception of "facilities-based competition” is patently
absurd. As noted above, Sprint also takes the positions (1) thac any request for interconnection
by anyone forecloses the Track B path to interLATA relief and (2) that to successfully pursue
a Track A application, the agreements on which the application is based can be used to satisfy
the checklist only with respect to those items that are actually being furnished o the other
contracting parties. Under Sprint’s theory, therefore, if 8 BOC satisfied Sprint’s "predaminantly
facilities-based" competitor requirement by entering into ag agreement with 2 competitor that had
title to the network facilities it would use to provide service, that agreement could not be used
as the basis for a Track A application because the competing provider would, by definition, not
need and noc be purchasing each of the items on the competitive checklist. In short, acconding
to the long distance carriers. Congress established sandards for BOC entry into the Jong distance .
market that it inew could never be satisfied. This, of courss. is ridiculous.

This is just another example of the major piayers in the oligopolistic long distance market
attemnpting to manufacture implicit reguiatory barriers from a dercgulatory, pro-competitive
statuee in order 10 delay competition on their nuf for as long as possible. Under Sprint’s
preposterous theory, the long distance carriers may lock Ameritech Illinois out of the inter-
LATA market into the next millennium through s unilateral decision not to invest in loop
facilities -- while using Ameritech Illinois’ loop facilities to capture the local market. To put

12
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it charitably, Sprint's theory deprives Ameritech Illinois of the level playing field that Congress
sought to create,

The goal of the 1996 Act is to open both the interexchange and local telecommunications
markets to the foroes of increased competition as quickly as possible.?  As a resuit, the FCC
has been yrged to "act favorably and expeditiously on Bell company petitions 10 compets in the
long distance business ¢ * * once the test for facilities based competition is satisfied." By
defining facilities-based competition in such a way as to make it virtally impossible for
Ameritech [lfinois to enter the long-distance macket any time in the foreseeable future, Sprint's
theory clashes directly with the manifest purposes of the 1996 Act. The Act was intended to
“get everyone into everyone else’s business, ® to set off an *Oklahoma land rush” of competitors
owards markers from which they have been artificislly and inefficiently barred,’ to
"decompartmentaliz{e} segments of the telecommunications indGstry. opening the floodgates of
competition through deregulation.”* While Sprint is all in favor of "opening the floodgates*
when it comes to competition in the local exchange market, it seeks to imposa endless rounds

5 Ses H.R. Rep. No. 104-458, 104th Cong., 24 Sess. 113 (1996) (puxpose of the Act is
"to provide for pro-competitive, de-regulatory national policy framework desigped to
mmpﬁvmmrapmmotmmmm
infomaﬂnn uchnoloaes and smices to all Americans by opeping all

¢ Rgsﬂs of Senator Breaux, 142 Cong. Rec., 104th Cong., 24 Sess.. p. §713 (Feb. |,
1996).

7 14} Cong. Rec. S7894 (daily cd. June 7, 1995) (smwment of Senatar Pressler).

¥ 142 Cong. Rec. Hll49(dulyed Feb, 1, 1996) (quowed in Accounting Safeguards
NERM, {4 n.5).
13
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of delay for new competition in the long distance market ~ delxys that are foreclosed by any

mtional interpretxtion of the 1996 Act.

A.  ABOCMay Satisly The "Competitive Chockiist" Through A Combination Of
Saction 271()(IMA) Agreements,

As Ameritech Illinois demonstrated in its opening memorandum (see Ameritech Nlinois’
Legal Memorandum In Response To Order Initiating Investigation ("Am. Mem. ") at 18-19), the
plain language of Section 271, as weil as che design, object and policy of the 1996 Act. make
it clear that 2 BOC may satisfy the "checklist” requirements of Section 271(¢)(2)(B) through 2
combinarion of Section 271(c)(1XA) agreements. And no commentator appears to seriously
dispute Ameritech Ilincis’ submission. See, e.2., TerKeurst Testimony at 10 (“Staff agree{s]
with Ameritech Illinois that * * * it is reasonable 0 allow a BOC to satisfy the ‘checklist’
through a combination of agreements"); MCI Mem. at 26 (“the option for a BOC to satisfy the
checklist by using provisions in different approved agreements * * * exists under the stamte”),

However, Sl asserts that "(a]a agrecment with & comperting provider should be usable
to satisfy Section 271(c) only if the provider already has both residential and business customers
for telephone exchange service.” TerKeurst Testimony at 7. Ameritech Hlinois respectfully
disagrees with Staff’s position. To begin with, nothing in the statutory language requires that
both residential and business customers be served by the same compctitor. See
Section 271(c)(1)(A) (to satisfy the stamtory requirements, the BOC must “emer( ] into ope or
more binding agreements” that “specify( ] the terms and conditions under which e Bell
operating company is providing access aml ijuerconnection” to “"one or more unaffiliated

14
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competing providers of telephone exchange service *** to residential and business
subscribers").

Moreover, the “access and imerconnection” that must meet the terms of the "competitive
checklist™ {s the same "accsss and intcrconnection” that is to be provided pursuant to the "one
or more agreements” described in Section 271(c)(1)(A): and the "competitive checklist® apd
"residential and business” requirements serve the identical stanstory objective — o ensure that
the market is open 1o competition. And that objective is served whether there is a single
competitor operating in both the residenrial apd busipsss markets or two competitors, one
operating in the residential market and the other in the business market. In short, the statutory
language is consistenr with — and the stamtory purposes mandate —~ an interpretation of the Act
that permits 2 BOC to sarisfy the “residential and business® requirement through a combination
of Section 271(c)(IXA) agreements. |

Moreover, the legislative history is inconsistent with Staff’s position. In discussing the
tacilities-based competition requircement, Congress noted that “[slome of the initial forsys of
cable coropanies into the fleld of local telephony * * * hold the promise of providing the sort
of local residential competition that has consistently been comemplated.® See Conference Report
HR. REP. Mo. 104458, 104th Cong.. 2d Sess. 148 (1996)., This reference to cabie
companies, which typically serve only residestial customers, as an illustradon of the kind of
competitor that would satisfy the facilities-based competition requirement shows that Congress
intended that the sramte could be met by a combination of at least rwo agreements, one with a
competing provider of resideatial service and one with a competing provider of business service,

At the end of the day, however, this question of stamtory interpretation should prove
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academic. Ameritech Illinois has submitted for Commission approval an agresmens with
Consolidated Communications Telecom Services, Inc. ("CCT™), See Docket 96 NA-005. As
Suff ackmowledges, CCT “is alrcady serving both residemtial and business customers.*
TaKeurst Testimony at 25. Aswaning the Commission approves the CCT agreement.
Amgritech Illinois’ Section 271 application would satisfy even the Staff’s interpretarion of the
“residential and business® requirement,

B. A Stxtement Of Generally Available Terms May Be Used To Demonstrate

Checklist Compliance In An Agreement-based Section 271 Application With
Respect To Checklist Items That Have Not Been Requested By The Other

Party To The Aereement,

As demonstrated above (pp. 1-5), a BOC is providing access and intarconnection pursuant
10 an agresment when it is actually furnishing the checklist items requested by the competing
provider and making available, pursuant to the terms of that agreement, all checklist items that
bave not in fact been requested for purchase by the competing provider. In attacking this
conclusion, Sprint and MCI rely on their assertion that Track A and Track B are mumally

exciusive paths o Secton 271 interl ATA retief — that if the preconditions for an agreement-
based Track A application are satisfled. a Track B application may not be filed. Sprimt Mem.
at 24-26; MCT Mem. at 27-28. This "matually exclusive® argument is a classic non-sequitur,

Ameritech Ilinois’ position is not that a BOC can file & Track B application - an
applicadon based exclusively on z statement of generally available tetms and conditions —
ootwithstanding the existence of ag intsrconnection agreement with a predominantly facilities-
based competitor. At the same tims, however, under the Act, the requiremems ror an
agreement-based Track A applicadon, including the checklist requirement, permit 2 BOC to use
other evidence - igoluding a Geperal Staremest under Section 252(f) of the Act — to prove
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checklist compliance with respect to any checklist item as to which there has been 0o acmal
request to purchase by the other party to the agreement.

To begin with, this conclusion finds support in the Act. Section 271(d)(INAND) provides
that 2 BOC may satisfy the prerequisites for FCC approval of a Track A application by *fully
implement{ing]” the competitive checklist in accordance with the requirements of Section
271(c)(2)(B). See Section 273(d)3NAXE) (“with respect 10 aceess and interconnestion provided
pursuant to subsecton (c)(1)(A)," the BOC must “fully implement{ ] the competitive checklist
in subsection (¢)(2)(B)*). And Section 271{c)(2)(B) provides that a BOC satisfies the
competitive checklist o long as the "{a) access or interconnection provided or generally offered”
satisfles the checklist. In short, the samre aythorizes the PCC to approve a Track A application
suppurted by cvideace — such a3 a statement of gencrally available terms — that the BOC has
in fact fally impiemented the checklist.

Moreover, Section 252(f), which defines and sats out the requirements for a statement
of generally available terms, precedes and is entirely independent of the stamtory provision
relating to Track B applications (Section 271(c)X1)(B)). Although a General Statement is 2
necessary predicate for & Track B application. there is nothing in the Act t0 suggest that a
sarement of generally available terms may serve no function other than supporting a Track B
application. Such language could easily bave been included in Section 252(f), Section
AT (EXINB) or 271(c)(2)(B), and was not. It should come 23 no surprise, therefore. tmt the
Hearing Examiner in Docket No. 96-0491 expeessly rejected the position of Sprint and MCT that
a statement of generally available terms may be used only t0 support an application under
Track B, affirmatively stating that a starement of generally available terms may serve s useful
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purpose regardless of whether Track B is followed. See Hearing Examiner’s Proposed Interim

Order, Docket No. 96-0491.

In short, the Act obviously contemplates that the filing of @ General Statement under
Section 252(f) is an independant, stand-slone procedure that may by followed by a BOC at any
time. Whether the statement so filed may be used by a BOC t0 demonstrate checklist
compliance with respect to 2 checklist item that has not been requested by the other party w an
aprcement on which & Track A application is based is in the first instance for the PCC to decide.
467 U.S. 837, 84344

(1984); see also Morton v. Ruiz, 415 U.S, 199, 231 (1974). And Ameritech Illinois is
convinced, based on the language, strucmre, design, and policies of the statute, that the FCC
will pexmmit usc of the General Stazzmene ax evidence that access and interconnection made
available to competing providers in approved Section 271(c)(1)(A) agreements in fact comply
with the competitive checklist, Sas Am. Mem. at 20-23.

or. IF COMPETING SERVICE PROVIDED THROUGH LEASED NETWORK

ELEMENTS IS NOT FACILITIES-BASED COMPETITION UNDER TRACK A,
THEN AMERITECH ILLINOIS QUALIFIES FOR INTERLATA RELIEF UNDER

IRACKB.
Section 271(¢)(1)(B) provides an altermative route to Section 271 (c)(1)(A) for a BOC to

enter (he lung distance markst. As 8 gencral matter, 3 BOC may fils a Seetion 271 application
premised on Track B if no competing provider “has requested the access and intercoamection

described in subparagraph (A) before the date which is 3 months before the date the company
makes its application under subsection (d)(1) * * *". If the BOC has not received any qualifying
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request, then subsection (B) allows it to enter the long distance market based solely on 2
statement of geperally available terms.

Sptint and MC1 assert that Ameritech Illipois is “insligible for Track B." supposedly
becsuse Track B is not available where requests have been made for interconnection, and such
requests have been made in Mlinois. Sprint Mem. at 27; s¢e also MCT Mem. at 19-24. This
argument, however, seriously misreads Section 271(¢), which plainly does pot provids that any
request for inferconnection from any competing provider necessarily derails or forecloses 2

Track B application.
The key statutory langnage provides as follows:
AT T s
and interconnection described in subparagraph (A) * * * ~,
Section 271(c)(1)(B). Sprint and MCI state that the reference to "no such provider” means any
unaffiliated competing provider of telephone exchange service. But as Representative Tauzin
made clear, the phrase "no such provider” actually refers back to the facilities-based provider

described in Section 271(c)(IXA):

"Subparagraph (B) uses the words ‘such provider’ o refer back

10 the exclusively or predomimantly facilities based provider
described in subparagraph (A).*

141 Cong. Rea., 104th Cong., 15t Secs. p. H 8458 (Aug. 4, 1995).
could be said that the phrase *no such provider" refers to any umffiliated competing provider
of telepbone exchange service, subsection (B) also states that the only type of request that
disqualifies a Track B application is one that seeks "the access and interconnection described in
sabparagraph (A) *** “. A request for access and intercomnection qualiffes under

Furthermare, evenif'it
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subparagraph (A) only if, inter alia, the telephone exchange service being offercd by the
competing provider is facilities-based, as that term 15 defined in Section 271(e)(1)(A).

Sprint asserts that the facillties-based requirement is limited to Track A because the
Tequirement as set out in Subsection (A) is preceded by the language "[flor the purposes of this
subparagraph.” Sprint Mem. at 28. Of course, subsection (A) does pot state "for the purposes
of this subparagraph only," although MCI, incredibly, anempts to add that word to the stamute.
See MCI Mem. at 21. In addition, Sprimt simply ignores that subparagraph (B) expressiy
incorporates the definitions in subparagraph (A), including the definition of a facilities-based
provider, when it refers to the "access and interconnection described in subparagraph (A).”

In short, a qualifying request that would preciude a Track B application is only one that
is made by a facilities-based competitor. As the Conference Report suceinedy states, "a BOC
may seek entry under (Track B] * * * provided no gualifving facifitics-hased competitor has
requested aceess and Interconmection # * *° by the appropriste date. H.R. Rep. No. 104-458,
104th Cong., 24 Sess. 148 (1996).” Accordingly, although Ameritech Ilinois believes that one
or more of the carriers that made requests for interconnection prior to September 8, 1996 is 2

’ Ignoring this unequivecal statement in the Conference Report, MCI focuses on statements
in the congressional record that reiate to a Track A application. See MCI Mem. at 22.
The fact that numerous legislators commented on the significance of the facilities-based

requirement under Section 271(c)(1)(A) simply does not establish that, in s abtence of
facilitics-based competition, Track B would be foreciosed. Indeed, the opposite is true:

As ms Conference Report siates, Track B "is jmieaded to ensure that 2 BOC is not
WWMWWMMMTAWWM

r lmrom H.R.Rsp No 104-458. IoahCou..Zd

Sess. 148 (1996) (emphasis added). MCT's “conspiracy theory mmmwhich‘l‘ragk
aismnfmsouymd:mommmmmmmm.umu
completely outside the texs of the smture and is not supported by even a shred of

legisiative history.
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qualifying, facilities-based carrier that satisfles the requirements of Sectiom 271(c)(1)(A), if
Sprint and MCT were correct that a competing provider must have title ownership of more thas
S0% of the local Joop facilities 0 qualify as a predominandly facilities-based provider. them ng
campetitor would qualify as facilities-based. In that case, there would have been no qualifying
request for accass and interconmection under Track A, and Ameritech Illinois would be entitled

to proceed under 2 Track B process.

IV. THEILLINOIS COMMERCE COMMISSION HAS A VITAL ROLE TO PLAY IN
THE SECTION 271 PROCESS.

In its submission, the Public Utilities Burcau of the Office of the Attorney Geserat
suggests that Ameritech [llinois comsiders the Commission to be "nothing more than an

administrative recordkeeper” in the Section 271 process. Comments of the People of the State
of Nlinois en Ameritech flinois’ Legal Memorandum in Response to Order Initiating
Investigation, dated November 8, 1996 at 3. Nothing could be further from the truth, In srark
contrast to the position advocated by other commentors in this docket, ' Ameritech belicves that
the IOC is much more than an "sdminiserative record keeper,” and the notion that the Commis-
sion’s "informed judgment® and “expertise in public policy” is vital for the echancement of
competition in both the local and long distance matkets —~ far from being *contrary” to
Ameritoch’s view — is preciscly Ameritoch’s view.

Usnder the 1996 Act, the Commission will play 2 key and critical role with respect to agy
spplication for long distance authorization that Ameritech files for Illinois. Under Section

" See, o.g., MCIMem. at 40 (although Section 271(d)(B) requires the FCC 0 consult with
the ICC, the FCC need not give the state commission’s "comuments any particufar weight

or deference”).
2
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271(4)(2)(B) of the 1996 Act, before the FCC makes a fimal determination regarding long
distance aythorization for Ameritech, the FCC "ghall consult with the State cormmission of agy

State that is the subject of the application in order to yerify the compliance of the Bell apemting

" (Emphasis added.) The "requirements of

,__- =TItS lq .‘.-ulil s

subsection (c)” relate to the requirements that an applicant enter into one or more interconnection
agreements with competing providess (or, in some circumstances file a General Statement) and
that the applicant sarisfy the items in the "competitive checklist.” These are critical issues on
which the PCC will undoubtedly seck consultation with the Commission: they are issues on
which Ameritech is cooperating with the Commission s0 that the Commission will be fully
informed concerming the current status of Ameritcch’s activities to comply fully with the
applicable starutory and regulatory requirsments,

There are other public interest aress as weil where the expertise of the Commission may
come into play. The Commission has long advocated the opening of the local exchange business
o increassd competition, and Jt has collested data conceming the nature and degree of
competition in that business. Moreover, the Commission is obviously intimately familiar with
the regulatory restrictions under Illinois law that inhibit the ability of any lecommunications
carrier in this State to engage in amicompetitive acts of discrimination and cross-subsidization.
As Ametitech suggested in its Legal Memorandum in this docket (at 27), it expects the FCC to
gquire into the namre and extent of local exchange competition in Minois and the efficacy of
regulatory restrictions to inkibit potemtial anicompetitive activity as part of its public interest
inquiry prior w granting long distance authorization. Ameritech anticipates that the FCC would
receive with interest the Commission's views and analyses of these important {ssucs. At the end

2



JAN 16 '97 18:48 FR AMERITECH REGULATORY S17 334 3712 TO 913127917711 P.23

of the day, however, all agree that, under the 1996 Act, it is the FCC alone that must make the
final determinarion to grant or reject an application for long distance authority. Se¢, ¢.g., Sprint

Mem, at 36-37; MCI mem. at 40,

V. AMERITECH ILLINOTS’ RIGHT TO ENTER THE LONG DISTANCE MARKET
DOES NOT DEFEND IN ANY WAY ON RESOLUTION OF ACCESS CHARGE

ISSUES,
MC digagrees with this Commission’s Order deciding that Sections 251(c)(2) and (3) of

the 1996 Act do not require incumbent LECs (o provide cost-based access charges. MCI Mem.
at 28. Undaunted, MCI seeks to circumvemt the Comumission’s decision by using Section

271(8)3)(C) to achieve the same result. But there is no stamtory basis for holding a BOC's

Section 271 appiication hostage o the long-distance carriers’ access charge agenda,
As Ameritach Mlinois previously explained (Am. Mem. 3t 32), the 1996 Act expressly
statcs that the exchange access requirements in effect immediately prior to the Act's enzctment
shall remain in effect after the stamte’s enactment until superseded by new regulations, Section
251(g). Axd there is no requirement in the Act that the FCC issue new regulations by a certain
date. Moreover, Section ﬂl(d)(l) states that a BOC may file an application seeking
suthorization to provide in-region imer-LATA services at apy time “[o]n or after the date of
eoactment® of the stante. And the PCC must act on that application within 90 days. Taken
together, these provisions clearly demonstrate that a Section 271(c) application may be granted
apart from — and. more important, prior to — any consideration of the access charge issue.
Finally, it is perfectly clear why Congress saw no need to make access charge reform
a condition precedent 10 inter-LATA relief. Section 272(e)(3) insures that the incumbent LEC
could not obtain any advantage vis 1 vis long-distance carriers from access charges that exceed
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economic costs: it requires that the incumbenc "charge (its long distance) affiliate . . , an
amouxt for its telephone exchange services and exchange zccess that is 09 Jexs than the amount

sharred 10 any unaffiliated interexchange carriers for such service . . . *
In short, the Act wmakes clear that Ameritech’s right 10 compete in the long distance

market iz in no way dependent on the resolution of any access charge issue,
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